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ORDINANCE OF THE BOARD OF SUPERVISORS
TOWNSHIP OF UPPER BERN
BERKS COUNTY, PENNSYLVANIA

AN ORDINANCE OF THE BOARD OF SUPERVISORS OF THE TOWNSHIP OF UPPER
BERN. BLRKS COUNTY. PENNSYLVANIA. SETTING FORTH I'TS INTENT TO ISSUE TS
GUARANTEED REVENUE NOTL. SERIES OF 2001 IN THE AGGREGATE PRINCIPAL
AMOUNT OF SIN HUNDRED FIFTY THREE THOUSAND FOUR HUNDRED DOLLARS.
($633.400.00) PURSUANT TO THE ACT OF THE GENERAL ASSEMBLY OF THE
COMMONWEALTH OF PENNSYLVANIAL 33 PA C.5. CHS 80-82. AS AMENDED.
KNOWN AS THE LOCAL GOVERNMENT UNIT DEBT ACT (THE "ACT™): FINDING
THAT A PRIVATE SALE BY NEGOTIATION IS IN THE BEST FINANCIAL INTERESTS
OF THE TOWNSHIP: DETERMINING THAT SUCH NOTLE SHALL EVIDENCE
NONELECTORAL DEBT OF THIS TOWNSHIP: SPECIFYING THAT SUCH
INDEBTEDNESS IS TO BE INCURRED TO PROVIDE FUNDS TO FINANCT THE
PLANNING. DESTIGN. ACQUISITION. EQUIPPING AND CONSTRUCTION OF A NEW
SEWAGE TREATMENT PLANT AND COLLECTION. TRANSMISSION. TREATMENT
AND DISPOSAL SYSTEM OF THE TOWNSHIP AND TO PAY THE COSTS AND
EXPENSES OF ISSUING THE NOTE: SETTING FORTH REASONABLL ESTIMATES OF
THE USEFUL LIFE OF THE CAPITAL PROJECT TO BE FINANCED: ACCEPTING A
PROPOSAT FOR THE PURCHASE O SUCH NOTE AT PRIVATE SALLE BY
NLEGOTIATION: PROVIDING THAT SUCH NOTE. WHEN ISSUED. SHALL CONSTITUTE
A GUARANTEED REVENUE NOTE OF THE TOWNSHIP: FIXING THE
DENOMINATION. DATED DATE. INTEREST PAYMENT DATES. MATURITY DATE.
INTEREST RATES. REDEMPTION PROVISTIONS., MANDATORY REDEMPTION
PROVISIONS (IFF APPLICABLLEY AND PLACE OF PAYMENT OF THE PRINCIPAL OF
AND INTEREST ON SUCH NOTLE: PROVIDING THAT PRINCIPAL AND INTEREST
PAYABLE ON THE NOTLE SHALL BE PAID FROM THE RECEIPTS AND REVENUES OF
THE SEWER SYSTEM: SETTING FORTH THLE SUBSTANTIAL FORM O TIE NOTI:
EVIDENCING THE DEBT: AUTHORIZING EXECUTION AND ATTESTA TTON OF SUCH
NOTE: PROVIDING COVENANTS RELATED 1O DEBT SERVICE APPLICABLE TO
SUCH NOTE TO THE EXTENT REQUIRED BY THE ACT. PLEDGING THE RECEIPTS
AND REVENUES OF THE SEWER SYSTEM AS SECURITY FOR THE NOTE.
GUARANTLEEING PAYMENT OF DEBT SERVICE ON THE NOTIE. ANDUIN
CONNECTION WITH SUCH GUARANTY. PLEDGING THE FULL FAITH. CREDIT AND
TAXING POWER OF THE TOWNSHIP IN SUPPORT THEREOLF: CREATING A SINKING
FUND IN CONNECTION WITH SUCH NOTE. TO THE EXTENT REQUIRED BY THE
ACT: PROVIDING A COVENANT TO INSURL PROMPT AND FULL PAYMENT FOR
SUCHNOTE WHEN DUE: SETTING FORTH REGISTRATION AND TRANSFER
PROVISIONS WITH RESPECT TO SUCH NOTE: SETTING FORTH CERTAIN
COVENANTS OF THE TOWNSHIP TO PROMPTLY PAY DEBT SERVICE ON THE NOTEL.
TO COMPLETE THE PROJECT. TO FURNISH REPORTS TO THE PURCHASER. TO
MAINTAIN ITS EXISTENCE. TO MAINTAIN THE SEWER SYSTEM IN GOOD REPAIR.
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TO MAINTAIN ADEQUATE INSURANCE COVERAGES. AND TO SET SEWER RENTAL
RATES AND CHARGES ADEQUATE TO MEET THE SEWER RELATED EXPENSES OF
THE TOWNSHIP: CREATING CERTAIN FUNDS FOR THE DEPOSIT OF REVENUES
AND FOR THE OPERATION OF THE SEWER SYSTEM: AUTHORIZING AND
DIRECTING SPECIFIED OFFICERS OF THE TOWNSHIP TO DO. TO TAKE AND TO
PERFORM CERTAIN SPECIFIED, REQUIRED. NECESSARY OR APPROPRIATE ACTS
TO EFFECT THE ISSUANCE OF THE NOTE. INCLUDING. WITHOUT LIMITAT ON. THE
PREPARATION OF' A DEBT STATEMENT AND BORROWING BASE CERTIFICATE.
AND THE FILING OF SPECIFIED DOCUMENTS WITH THE DEPARTMENT OF
COMMUNITY AND ECONOMIC DEVELOPMENT. INCLUDING THE PREPARATION
AND FILING OF ANY STATEMENTS REQUIRED BY THE ACT THAT ARE NECESSARY
TO QUALIFY ALL OR ANY PORTION OF THE DEBT OF THIS TOWNSHIP (INCLUDING
THE NOTE) FOR EXCLUSION FROM THE APPROPRIATE DEBT LIMIT AS SELTF-
LIQUIDATING OR SUBSIDIZED DEBT. ALL AS REQUIRED BY THE ACT: DECLARING
THAT THE DEBT TO BE EVIDENCED BY SUCH NOTL. TOGETHER WITH ALL OTHER
INDEBTEDNESS OF THE TOWNSHIP. WILL NOT BE IN EXCESS OF ANY APPLICABLE
LIMITATION IMPOSED BY THE: ACT: AUTHORIZING PROPER OFFICLERS OF THE
TOWNSHIP TO DELIVER THE NOTE UPON THE APPROVAL OF THE DEPARTMENT
OF COMMUNITY AND ECONOMIC DEVELOPMENT: SETTING FORTH CERTAIN
COVENANTS PRECLUDING THE TOWNSHIP FROM TAKING ACTIONS WHICH
WOULD CAUSE THE NOTE TO BECOME AN "ARBITRAGLE BOND." A5 THAT TERM IS
USED IN THE INTERNAL REVENULE CODE OF 1986. AS AMENDED. AND
APPLICABLE REGULATIONS PROMULGATED THEREUNDER: DESIGNATING THLE
NOTE AS A "QUALITED TAX-EXEMPT OBLIGATION" UNDER SECTION 265(b) OF
THE INTERNAL REVENUL CODE OF 1986, AS AMENDED: PROVIDING WEHEN THIS
ORDINANCE SHALL BECOME EFFECTIVE: PROVIDING FOR SEVERABILITY OF
PROVISIONS: AND REPEALING ALL ORDINANCES OR PARTS OF ORDINANCLES
INSOFAR AS THE SAME SHALL BE INCONSISTENT HEREWTTH.

WHEREAS. Upper Bern Township. Berks County. Pennsvlvania (the " Township™). is a
Townsaip ot the Commonwealth ot Pennsylvania (the "Commonwealth™): and

WHEREAS. this Township. in contemplation of the issuance and sale of its Guaranteed
Revenue Note. Series of 2001 1n an aggregate principal amount ot $633.400 (sometimes
hereinatter referred to as the "Note"), to provide tunds for and towards certain capital projects of’
this Township. has determined that the Note shall be otfered for sale at a private sale bv
negotiation pursuant to the provisions of the Local Government Unit Debt Act of the
Commonwealth. as re-enacted and amended (the "Act") and has determined that a private sale by
negotiation is in the best financial interests ot this Township: and

WHEREAS. the Board of Supervisors of the Township (the “Board™) has determined to
accept the proposal of the Rural Utilities Service of the United States Department of Agriculture
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(the "Purchaser™). for the purchase of the Note. such sale to be conditioned upon. among other
things. the receipt of approval from the Department of Community and Economic Development
of the Commonwealth (the "Department") relating to the incurring ot the indebtedness to be
evidenced by the Note: and

WHEREAS. the Board has determined to and desires to accept the proposal of the
Purchaser and to incur nonelectoral debt in the amount of Six Hundred Fifty Three Thousand
Four Hundred Dollars ($633.400) to fund certain projects (hereinatter described) of this
Townshin pursuant to the provisions of the Act.

NOW. THEREFORE. BE IT RESOLVED. by the Board ot Supervisors. the Township ol
Upper Bern. Berks County. Pennsvlvania. in lawful session duly assembled. as tollows:

Section 1. Pursuant to the provisions of this Ordinance. the Board hereby avthorizes
and directs the 1ssuance ol the Note in the aggregate principal amount ol Six Hundred Fifty Three
Thousand Four Hundred Dollars (5633.400) to be designated generally as the Township of Upper
Bern Guaranteed Revenue Note. Series ot 2001, The Note shall be issued and sold in accordance
with the provisions of the Act by private sale by negotiation. In connection therewith. the Board
hereby “inds and determines that a private sale by negotiation is in the best {inancial interests of
this Township.

Section 2. The Board determines that the debt to be incurred pursuant to this
Ordinance. and which will be evidenced by the Note. shall be nonelectoral debt ol this Township.

Section 3. A briet description of the projects (the "Project™) to be financed with.
among other things. the proceeds o! the Note is as follows: (1) the fiancing ol the planning.
designing. acquisition. furnishing. equipping and construction of @ new sewage waste water
collection, transmission. treatment and disposal svstem. including a new sewage treatment plant
(the “Scwer Svstem ™)z and (11) the payment ot the costs and expenses of tssuing the Note and
effecting the Project as permitted under Section 8007 of the Act.

The realistic estimated usetul life of the capital project constituting the
Project 1s at least forty (40) vears. [t 1s herebv certitied that an aggregate principal amount ot the
Note at least equal to the realistic estimated cost ol such capital project shall mature prior to the
end of the usetul lite of such project. The maturity of stated instailments of principal ot the Note
will not be deferred bevand the later of one vear atter the estimated date for the completion of the
construction ot the Project or two vears from the date of issue of the Note.

Section 4. Subject to the approval of the Department. as required by the provisions of
the Act. the Board shall and does hereby accept the proposal of the Purchaser. {or the purchase of
the Note in accordance with the terms and conditions ot this Ordinance and Purchaser's proposal.
dated Julv 22. 1999, as amended June 6. 2001 (the "Proposal™), attached hereto as Exhibit =A™
and incorporated herein. The sale of the Note shall be for an aggregate purchase price of
$633.400.00 plus accrued interest. if any, from the date of the Note to the date of delivery

(S
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thereol. Funds shall be advanced under the Note to the Township from time to time bv the
Purchaser for application to the Project in accordance with the requisition process set forth at
Section 13(d)2 herein and in the Note. The Chairman or Vice Chairman of the Board is hereby
authorized and directed to accept and to execute the Proposal in the name and on behalf of this
Township. and the Secretary of the Township is hereby authorized and directed 1o attest to such
acceptance and execution. A copy of the Proposal. as presented to this Board and accepred bv
this Ordinance. 1s incorporated herein by reference and shall be attached to this Ordinance and
maintained with the minutes of this meeting.

[he Note. when issued. will constitute a guaranteed revenue note of the Township.

Section 3. The Note shall be tully registered. without coupons. in the denomination
of 5633400, in substantially the form hereinafter set torth in Section 8. The Note shall be dated
as of its date of issue. and shall bear interest from that date at the applicable rates per annum as
set forth in the Proposal.

Scction 6.

(a) Commencing six months from the date of closing ol the 1ssuance of the
Note (the “Closing Date™). on the same calendar day as the Closing Date. and on the same such
calendar dav in successive sixth month period intervals thereafter through maturity. this
Fownship shall make payments of principal and interest on the Note as provided below and in
the Note. The Note shall bear interest at the rate ot 4.73% per annum. The initial two pavments
due under the Note shall consist of two (2) equal pavments of interest only. cach in the maximum
amount of S13.318.23. Thercatter. this Township shall pay to the Purchaser seventv-cight equal
semt annual payments. cach consisting ot a combined payment of principal and interest in the
amount of $18.485.00. except the seventyv-cighth (78" payment which shall be in the amount of
S17.4532.58.0 All interest due on the Note shall be caleulated on the basis of a 363 dav vear.

(b) The remainder of principal and interest due on the Note shall be paid o the
Purchaser. 1f not prepaid earlier as provided i subsection (e) of this Section 6.

() The dates upon which this Township is required to make pavments of
interest and principal on the Note pursuant 1o subsections (a) and (b) ot this Scetion 6 cre
heremnaiter referred to as “Pavment Dates.”

(d) A schedule of the maximum amounts of principal and interest on the Note
to be paid on the Payment Dates is set forth in Exhibit “B” which is attached hereto and
incorporated by reference as though tullv set forth heremn.

(e) The principal of and interest due on the Note may be prepaid at anv time
without notice by the Township. as provided in the Proposal. The Purchaser has the option to
require the Township to refinance and prepav all or a portion of the Note at times and under
c.rtai~ conditions. as provided in the Proposal.
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(1) The principal and interest payments due on the Note shall be payable from
the Receipts and Revenues of the Sewer System (defined hereinafier at Section 13) as provided at
Section 13. and as such pavments are further guaranteed by the Township herein.

Scetion 7. In order to secure payment of the principal of and interest on the Note
outstanding hereunder according to 1ts tenor. to secure performance and observarce of all
covenants and conditions therein and herein contained and to declare terms and conditions upon
which the Note shall be secured. and in consideration of the mutual covenants herein contained.
and of purchase and acceptance of the Note by the holder thereot. the Township intending to be
legally bound. has enacted this Ordinance and by those presents does assign. transter. set over
and pledge unto the Purchaser. its successors and assigns. lorever. us security for obligations o
the Purchaser created hereunder and under the Note. all izs right. title and interest in and to the
Funds created hereunder at Section 13(e). the Receipts and Revenues trom the Sewer System and
the Receipt’s trom the Tapping Fees: subject. however. o the Township's obligations tor
pavment of (i) Administrative Expenses. (11) Operating Expenses. and (111) any amounts
necessary to pay Costs In connection with the Project.

For the purpose hereol this Ordinance hereby is created and declared o be
A Security Agreement” as such term is described and defined in the Unitorm Commercial Code.
as presently enacted in the Commonwealth. All capitalized terms used in this Section but not
defined in this Section shall have the meanings given them in Section 13 or as otherwise
provided in this Ordinance.

Section 8. The Note shall be in substantiailv the form set forth n Exhibit "C." with

appropriate insertions, omissions and variations.

Section 9. The Note shall be executed in the name and on behalf of this Township by
the true or facsimile signature of the Chairman or Vice Chairman ol the Board and the true or
facsimile official seal ot this Township shall be altised tereunto. duly attested by the true or
facsimile signature of the Sceretary or Assiztant Sceretary ot the Township. Said oftficers are
authorized and directed to execute and attest the Note.

Section 10, This Township herebv unconditionally guaranteces the tull pavment ot the
principal ot and interest on the Note. and in lurtherance thereof covenants and agrees with the
Purchaser and the holders and/or registered owners. as appropriate. of suci Note that if the
Receipts and Revenues of the Sewer System are insutficient to pay the tull amount of principal
and interest on the Note, when the same become due and pavuable. at the times and place. under
the conditions, and in the manner prescribed in the Note and herein, this Township will pay the
full amount ot such principal and interest to the Purchaser or the other holders and/or registered
owners. as appropriate. )

This Township covenants with the Purchaser and other holders and/or
registered owners. as appropriate. of such Note, that this Township: (1) shall include the amount
of the debt service on such Note payable in respect of such guaranty, for each fiscal vear in which
such sums are pavable. in its budget for that fiscal year: (2) shall appropriate from its Receipts
and Revenues of the Sewer Svstem (as defined herein at Section 13). and. to the extent required

n
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in respect of such guaranty. from its tax or other general revenues, such amounts to the pavment
of such debt service : and (3) in respect of such guaranty, shall duly and punctually pay from the
sinking fund (hereinafter referred to) or any other of its revenues or funds. the principal of the
Note and the interest thereon at the dates and place and in the manner stated therein according to
the true intent and meaning thereof. For such budgeting, appropriation and payment in respect of
its guaranty, this Township does pledge. irrevocably. its full faith, credit and taxing power. The
foregoing covenants of this Township shall be specifically enforceable. The phrase “debt
service” as used in this Section shall mean an amount equal to the amounts described as being
the amounts of maximum annual debt service set forth at Exhibit “B™ hereto so guaranteed by
this Township. or such lesser amounts that will be sufficient for the payment of principal and
imterest on such Note when due and pavable.

Section 11.

(a) This Township hereby covenants to create and there is hereby created.
pursuant to Section 8221 of the Act. a sinking fund for the Note. which shall be the Revenue
Fund created at Section 13(d). and which shall be administered in accordance with applicable
provisions of the Act and this Ordinance.

(b) This Township hereby appoints National Penn Bank. Berks County.
Pennsylvania (the “Bank™) as sinking fund depository in accordance with the terms and
conditions of this Ordinance and the Act.

Scetion [2. The Note shall be transterable or exchangeable by the registered owner
thereof' Upon such a transter. the Township shall enter any transfer ol ownership of the Note in
the registration books of this Township maintained for the purpose and. if this Note is
surrendered to the Township for the registration of the transter. shall deliver it the name of the
transferce or transferces this Note with notation of registration written thereon. or. it applicable. a
new tully registered Note or Notes of the same maturity tor the aggregate amount which the
transferee or transferces are entitled to receive at the carliest practicable ume.

This Township may deem and treat the persons in whose names the Note
shall be registered on the registration books of this Fownship as the absolute owners thereo! tor
all purposes. whether such Note shall be overdue or not. and payment of the principal of and/or
mterest on the Note shall be made only to or upon the order of' the registered owners thereof or
their legal representatives. but such registration mav be changed. as herein and in the Note
provided. All such payments shall be valid and eftectual to satisty in tull and discharge the
hability of this Township upon the Note so paid. to the extent of the sum or sums so paid. and
this Township shall not be atfected by anv notice to the contrary.

This Township shall keep. books for the registration. exchange and
transter of Note in the manner provided herein and therein so long as the Note shall remain
outstanding. Such registrations. exchanges and transfers shall be made without charge to
Noteholders.

O
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(a) Terms and phrases detined in this Section 13. for all purposes of this
Ordinance. as herein defined. shall have the meanings herein specified. unless the context clearly
otherwise requires:

“Administrative Expenses” shall mean compensation and expenses of officers and
members of the Board of the Township: legal. printing. advertising. engineering. architectural.
and auditing fees and expenses: fees and expenses of any paving agent or authorized depository
and other items of general administrative expense incurred by the Township. including any sums
required to be rebated or reimbursed to the United States or any agency thereol: provided.
however. that all of the foregoing shall be subject to proper allocation to various projects of the
Township. as appropriate.

Capital Additions™ shall mean new and additional property chargeable to plant or
equipment account under sound accounting and/or engineering practice. including. without
mtending o limit the generality of the {oregoing. land. rights of way. casements. licenses.
privileges. rights and similar interests in real property, and additions. extensions. alterations and
improvements of or to the Sewer Svstem. including. without intending to limit the generaliny of

the forcgoing. buildings. standpipes, reservoirs. wells. flumes. sluices. canals. basins. cribs.
machinery. mains. conduits. pipes. pipelines. service lines. sewer plants and svstems. dams.
tanks. shops. filtration systems. pumping stations. fixtures. engines. boilers. pumps, meters and
other equipment and personal property. and extraordinary repairs. in cach case made. acquired or
constructed by the Township after the actual execution hercot and which are used or usetul in
connection with the Sewer System. including property in process of construction or erection. to
the extent actually constructed or erected: provided. however. the phrase ~Capital Additions”
shall not include:

A Property acquired or constructed or improvements made in the course of
acquisitior or construction related to the Project: or

B Property acquired or constructed by the Township [rom funds contributed
or advanced by any person. except that such property shall be deemed.
notwithstanding anything elsewhere stated in this definition. to se “Capital
Additions™ to the extent and at the time that the Township shall repay or
shall be obligated to repay such funds so contributed or advanced.

~Costs™ shall mean and shall include, without intending to limit any proper definition
thereof under sound accounting or engineering practice. with respect to the Sewer Svstem:

Al Obligations incurred and payments made or required to be made bv the
Township to workmen and laborers or to contractors. builders. suppliers
and materialmen:

B. Costs ol acquiring by purchase or condemnation. including amcunts of any
award or final judgment in or or settlement or compromise of any
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condemnation proceeding. of lands. rights of way. privileges. rights.
licenses. easements and any other interest in real property as may be
deemed necessary or convenient in connection with the Sewer Svstem:
acquisition or construction: and payments for restoration of property
damaged or destroyed in connection with construction:

Costs of acquiring property. real, personal and mixed. tangible or
mntangible. or any interest therein. deemed necessary or desirable for
carrving out purposes ot the Township relating to the Sewer System.
mcluding. without intending to limit the generality of the foregoing. costs
of acquiring any sewer system or other propertics in place. or any
undivided interest taerein. which can be operated as part of the Sawer
System. anc all fees and expenses incidental thereto. including. without
intending to limit the generality ol the foregoing. engineering fees. legal
fees. costs of abstracts of title. title insurance. title opinicns. survevs and
reports:

Costs of performance. payment or other contractor’s bonds and premiums
on insurance of any (ype deemed necessary during construction and costs
ot inspection and performance. maintenance or other type bonds required
by any governmental regulatory authority related to construction of any
part of the Sewer Svstem. to the extent that any of the toregoing shall not
be required to be paid by contractors or otherwise provided for:

Fees and expenses ol engineers for studics. (ests. surveys. reports. maps.
cstimates of costs. revenues and other facts. preparation of plans and
specifications and making preliminary investigations therefor. supervision
of construction or acquisition. inspections and performance of all other
duties of engineers in connection with any construction or acquisition and
the financing thercof:

All financing costs. fees and expenses: legal costs. fees. and expenses:
advertising expenses: all costs incurred by the Township in connection
with financing the Project: and other costs. charges. and expenses
incidental to completion of the Project or related undertakings with respect
to the Sewer System under sound accounting or engineering practices:

Any sums required to reimburse the Township or to pay any indebtedness
incurred by the Township, including pavment ot obligations of the
Township. with interest thereon. for expenditures made tor any of the
above items or for anv other costs properly chargeable as costs o7 the
Project or related undertakings with respect to the Sewer System: and

Reimbursement to any person or governmental agency for advances
received by the Township for pavment of any of the above items or for
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payments made directly to any person by any governmental agency with
respect 1o the Sewer Svstem.

“Operating Expenses”™ shall mean all expenses required in operating and maintaining the

Sewer Svstem. including. in each case. without intending to limit the generality of the forecoine:

Al

Expenses of operation. maintenance. repair. alteration. insurance and
spection: and any sums payabie periodically 1o any person pursuant to
any agreement relative to the treatment, supply or transportation of sewer
to be conveved by the Township in and through the Sewer Svstem. if such
agreement is permitted under provisions hereof:

Expenses of managerial. supervisorv. administrative. en. 2ineering.
architectural. legal and auditing services:

Sums payable to any person. which sums. under sound accounting and/or
engineering practice. constitute expenses of operation and maintenance:
and

All taxes. assessment and charges. inciuding. without intendine 12 1o limit the
generality ol the foregoing, income. profits. property. franchise cnd excise
taxes.

“Receipts and Revenues from the Sewer System™ shall mean:

A

B.

All sewer rentals. rates and other charges collected by the Township from
owners of propertics which are or shall be connected to the Sewer Svstem
for use thereot and for services rendered by the Township in connection
therewith: and

Allother receipts., revenues and money derived in anyv manner. from any
source. from or in connection with the Sewer System. by the 1 Lownship or
in behalf of the Township. including Receipts trom Tapping Fees,
excepting, however. money derived trom tapping fees charged by the
Township in those cases and to the extent that the Township agrees to
refund such tapping fees or any part thereof to any person who has paid for
the construction of any part of the Sewer System which was constructed by
the Township or which was constructed by such person under the
supervision of the Township as may be permitted by law,

“Receipts from Tapping Fees™ shall mean all money (except as hereinatier provided) that

may be derived by the Township from the charge of tapping (or connection) fees against owners
of property who shall connect such property with the Sewer System.

Money in the nature of tapping (or connection) fees which mav be derived by the
Township under agreements with owners of property who shall connect such property with the

9
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Sewer Svstem. whereby such owners shall be obligated to pay such money to the Township. also
shall constitute “Receipts tfrom Tapping Fees™

Notwithstanding the foregoing definition. “Receipts from Tapping Fees™ shall not
include money that may be derived from tapping (or connection) fees that may be charged by the
Township in those cases and to the extent that the Township agrees to re tund such tapping (or
connecion) fees or any part thereof to any person who has paid for the construction of any part of
the Sewer Svstem which was constructed by the Township or which was constructed by such
person under the supervision of the Township. as permitted by law.

“Sewer Svstemn” shall mean certain sanitary sewage collection. transportation. treatment

and disposal system facilities. including a sewage treatment plant. required for rendering sewage
service in and for the Township. together with all appurtenant facilitics and properties which the
Township has acquired or hereafter shall acquire or construct in connection therewith. including
all property. real. personal and mixed. rigats. powers. licenses. casements. rights of wav.
privileges. franchises and any and all other property or interest in property of whatsoever nature
used or useful in connection with such tacilities. and together with all additions. extensions.
alterations and improvements which may be made or acquired. from tme to time. As ol any
particular time. the "Sewer Svstem” shall mean all property. real. personal and mixed. ~ights.
powers. licenses. casements. rights of way. privileges. franchises and any and all other property
or interests in property of whatsoever nature used or usetul in connection with such facilities and
Capital Additions tincluding property in the nature of Capital Additions acquired or constructed
from funds whollv or partially contributed or advancec by any person) acquired. owned. made or
constructed by or for the Township: and the “Sewer Svstem.” without mtending to hmit the
venerality of the forezoing. as ol any particular time. shall include all buildings. basins.
machinery. conduits. pipes. pipe lines, interceptor lines. outfall lines. trunk limes. service lines.
filtration plants and systems. tanks. shops. pumping stations. ¢jector stations. lorce mans.
fixtures. engines. boilers. pumps. meters and other equipment. all personal property and all
franchises. land. rights of wav. privileges. easements. licenses. right and any other mterests in
real property owned by the Township on which any such facilities have been constructed.

(b) While the N
and agrees:

ote remains outstanding and unpaid. the Township covenants

L. To pay or to cause to be paid. as and when due and payable. the
principal of and the interest on the Note issued pursuant to provisions hereof us appropriate. {rom
Receipts and Revenues of the Sewer System:

2 To proceed with the undertaking of the Project with all expedition
practicable:

3. To use proceeds from the borrowing trom the Purchaser hereunder.

together with such other funds as are available therefor. for the purposes set torth herein and tor
no other purpose:

10
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4 To furnish the Purchaser with such reports. statements or audits as
the Purchaser reasonably may require with respect to the Project and the Sewer Systen.:

S To maintain its corporate existence and its right to own the Sewer
Svstem: provided. however. the Township may convey the Sewer System to a municipality
authority created under the Commonwealth of Pennsylvania’s Municipality Authorities Act of
1945 or to the Township (i) ifin the opinion of nationally recognized bond counsel there will be
no adverse impact upon the tax-exempt status of the interest on the Note recerved by the
Purchaser: (i) if the municipality authority to whom the Sewer System is conveyed shall
assume and perform all o the Township's obligations and Jduties hereunder and under the Note:
and (iii) if the Purchaser shall consent. in writing. to such a conveyance. such consent not o be
unreasonably withheld:

0. That, at all times. it will: (1) maintain the Sewer System in good
repair and operating condition: and (i1) continuously operate the same: and (111) make all
necessary and proper repairs. renewals. replacements and improvements thereto. in order to
maintain adequate service: and

7. 1o maintain or cause to be maintained adequate surance upon
phvsical structures constituting part of the Sewer System upon which insurance. as a trade
practice in operation of sewer systems. normally is carried. Such insurance shall be maintained
against fire and such other risks as usually and generaily are included i extended coverage
endorsements and also against such other risks as the Township may require: providec. however.
that the toregoing provisions of this Section shall not be applicable to the extent that the
Fownship or contractors shall carry appropriate insurance during construction ot any part of the
Sewer System.

All policies of insurance shall be issued by a responsible insuraace
company or companies duly qualified to do business in the Commonwealth and satisfactory 10
the Tawnship. shall be nonassessable and shall be for the benetit of the Township.

(¢) The Township covenants that it will adopt prior to construction ol the
Sewer Svstem a resolution or ordinance tixing and charging sewer rentals. rates and other
charges upon owners of property which shall be connected to the Sewer Svstem for use thereol
and for services rendered by the Township in connection therewith. The Township also
covenants to keep such resolution or ordinance or subsequent resolutions or ordinances in full
force and effect continuously during the time the Note is outstanding.

The Township covenants that such sewer rentals. rates and other charges
imposed pursuant to the resolution or ordinance in eftect at the time shall be at least such that the
estimated amounts to be received by the Township therefrom. and together with money otherwise
estimated to be available hereunder for the purposes. will be sufficient to:

L. Pay the reasonable Administrative Expenses of the Township in
connection with the Sewer System and in connection with the Note tssued hereunder. in each
fiscal vear. to the extent that the same shall not otherwise be provided for hereunder: and

Il



August 16, 2001 - 236942.003 - DPR/sib
118

2. Pay the reasonable Operating Expenses of the Township. in each

fiscal year. to the extent that the same shall not otherwise be provided for hereunder: ard

3. Provide an amount in each fiscal vear. so long as the Note shall
remain outstanding. beginning with the fiscal vear ending December 31. 2001, equal to at least
100% of the debt service requirements on the Note then outstanding. to the extent that such debt
service requirements otherwise shall not be provided for hereunder.

The Township covenants to keep on file with the Purchaser, at all
times. u certified resolution or ordinance fixing and charging sewer rentals. rates and other
charges upon the owners of property which shall be connected to the Township in connection
therewith. together with a certified resolution or ordinance establishing and adopting rules and
regulations. including alterations. amendments and additions thereto and moditications and
revisions thereol. as from time to time may be adopted by the Township. relating to the use of the
Sewer System, 11 a separate resolution or ordinance is or are adopted for such purpose.
Notwithstanding the foregoing. no increase in sewer rentals. rates and other charges shall be
imposed if. in the opinion of the Township consulting engineers. the increase will result in a
decrease in gross revenues ot what would have been received at a somewhat lower rate level.

(d) There shall be established by the Township at its financial institution the
following funds: a Revenue Fund. a Construction Fund. and a Reserve Fund (together with any
other fund created hereunder [rom time to time. the “Funds™).

[ [he Township shall deposit the Receipts and Revenues ftom the
Sewer Syvstem and Recetpts trom Tapping Fees in the Revenue Fund as they are received but in
no cvent fess than on a monthly basis. Receipts from Tapping Fees may be deposited in a
separate. newly created tund to the extent the tapping fees therein are subject to reimbursement o
the pavor. The Township shall disburse amounts in the Revenue Fund w pay the Administrative
Expenses. Operating Expenses and other Costs of the Township. No later than the dav before
cach Payment Date. to the extent there 1s a deficiency in the Revenue Fund. the Township shall
transter 1o the Revenue Fund an amount which will be sutficient to pay the debt serviee on the
Note in accordance with the terms here and thereof .

2. The Township shall deposit all disbursements from the Purchascr
in. and shall pay all Costs of the Project from. the Construction Fund. The Township shall
requisition the amount of Costs to be paid by completing the Requisition and Certificat on torm.
attached hereto as Exhibit "D™, by causing the Township consulting engineer to complete such
form. and submitting such form to the Purchaser. The Township shall disburse funds to pay such
Costs upon the deposit by the Purchaser of the requisitioned amount.

3. The Township may. trom time to time. deposit into the Reserve
Fund excess funds accurnulating in the Revenue Fund not required to pay Administrative
Expenses. Operating Expenses or debt service on the Note. In the event that on the date
immediately preceding any Payment Date. the Township determines thar. after all funds on
deposit in the Revenue Fund have been transferred therein. insufficient funds are on deposit in
the Revenue Fund to pay the debt service on the Note on the Payment Date. the Township shail
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transfer any and all funds from the Reserve Fund to the Revenue Fund as may be necessary 1o
make such debt service payment. The Township may. from time to time. use tunds that have
been deposited in the Reserve Fund for capital projects and repairs (not in the nature of an
Operating Expense) of the Sewer System.

Section 14, The proper officials of the Township. and. if applicable. their duly
qualified respective successors. are hereby authorized and directed. in the name and on behalt of
the Township: (a) to prepare. execute and certify the debt statement and borrowing base
certificate required by the Act: (b) to prepare. execute and file with the Department. as required
by Section 8111 of the Act. a duly attested copy of this Ordinance. with proots of proper
publication. the accepted Proposal of the Purchaser and a complete and accurate transceript of the
proceedings relating to the incurring of the debt to be evidenced by the Note. including the debt
statement and borrowing base certificate; (¢) to prepare and lile. or cause to be filed. all
documents. certificates and instruments necessary to cause the debt evidenced by the Note to be
excluded as self-liquidating debt: (d) to pay or to cause to be paid to the Department all proper
filing fees required by the Act in connection with the foregoing: () o pay or cause to be paid
from proceeds of the Note or otherwise. all costs and expenses incurred by the Township in
connection with the issuance of the Note: () to advertise the adoption of this Ordinance. as
required by the Act: and (g) to take any and all other action. and to execute and deliver any and
all documents and other instruments. required or pernutted by the Act or by the Proposal of the
Purchaser. or which thev. in their sole discretion. may deem necessary. proper or desirable to
eltect the issuance of the Note. o the extent not inconsistent with this Ordinance or applicable
faw.

Section 13, [tis hereby declared that the debt to be evidenced by the Note, wgether
with all other indebtedness of this Township. is not in excess of any applicable limitation
imposed by the Act upon the incurring of debt by this Township.

Section 16, The proper otticers of this Township are hereby authorized and direcied to
deliver the Note to the Purchaser. upon due registration thereol as provided for herein. upon
receipt of full and proper pavment of the purchase price theretor. provided. however. that such
delivery shall be eftected only after the Department has certified its approval pursuant to Section
8204 of the Act.

Section 17. This Township covenants to and with the registered owners of the Note
that it will make no use of the proceeds of such issue or do or suffer any other action which. it
such use or action had been reasonably expected on the date of issue of such Note, would cause
such Note to be an "arbitrage bond" as that term is defined in Section 148 of the Code and the
applicable regulations thereunder. This Township further covenants that it will comply with the
requirements of such Section 148 and with the regulations thereunder throughout the term of this
issue. [n addition. the Chairman or Vice Chairman of the Board. being the official(s) responsible
for issuing the Note. attested by the Secretary or Assistant Secretary of the Township. are hereby
authorized and directed to execute and deliver. in the name and on behalt of the Township. any
and all documents or other instruments which Note Counsel may reasonably request in
connection with the providing of its opinion that the Note is not an "arbitrage bond" within the
me aning of Section 148 and the regulations promulgated thereunder. inciuding. without

1
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limitation. a certiticate dated the date of ] 1ssuance and delivery of the Note. which certificate shall

set forth the reasonable expectations of the Tow nship as to the amount and use of the proceeds of
the Note.

Section 18, The Note. when issued. will be 2 guaranteed revenue nore of this
Township. In accordance with the provisions of Section 263(b b)(3) of the Internal Revenue Code
ol 1980. as amended (the "Code™), this Township hereby fmds determines and designates the
Note as a "qualified tax-exempt obligation.” as defined in Section 265 b)3UB) of the Code. for
the purposes of Section 263(b) of the Code.

Secuon 19. The Township hereby ratities and confirms its appointment of [eisawitz
Heller Abramowitch Phillips. I'.C . Wyomissing. Pennsylvania. as Note Counsel in connection
with the issuance of the Note.

Section 20, In the event any provision. section. sentence. clause or part of this
Ordinance shall be held to be mnvalid. such mvalidity shall not affect or impair any rem: uning
provision. scetion. sentence. clause or part of this Ordinance. it being the inten: of this Township
that the remainder of this Ordinance shall remain in full force and effect.

Section 21, All Ordinances or parts of Ordinances. insofar as the same shall be
mconsistent herewith. shall be and the same expressly hereby are repealed.

~ ‘l’

Secton 22 This Ordinance shall be effective in accordance with Section $0C3 of he
Act.
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DULY RESOLVED. THIS 16" DAY OF AUGUST, 2001, BY THE BOARD OF
SUPERVISORS OF THE TOWNSHIP OF UPPER BERN. BERKS COUNTY.
PENNSYLVANIA. IN LAWFUL SESSION DULY ASSEMBLED.

TOWNSHIP OF UPPER BERN,
BERKS COUNTY, PENNSYLVANIA

! ’ li’/
. 7 . - / {7
By: /,’ TN 'y/ / /’Z[’",’ e { o
(SEAL) CHAIRMAN, B(’)»\RD/T)F SUPERVISORS
] R /’v -
ATTEST: T A
SECRETARY



